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This case is before the Agricultural Labor Rel ations Board (ALRB
or Board) on a Petition to Bar the Uhited FarmVWrkers of America, AFL-A O
(UAW and Naned I ndividual s From Taki ng Access filed by Triple E Produce
Gorp., a Delanare Gorporation (Triple E or Enpl oyer) on March 25, 1997.
The UPWfiled a response on April 11, 1997.°

Yon April 16, 1997, Triple Efiled a "reply" to the UPWs response to
the petition. As no such reply is authorized under the procedure set out
inDutra Farns (1996) 22 ALRB Nb. 5 for the filing of notions to deny
organi zati onal access, and no ot her Board procedure authorizes such a
reply, we have not considered the reply in our decision herein.



In Uhited FarmVerkers of America, AFL-AQ O (Triple E Produce
Gorp.) (1997) 23 ALRB Nb. 4, General ounsel filed a conplaint alleging
that the UFW pursuant to an agreenent wth the Enpl oyer concerning the
taking of post-certification access to the worksite,? had engaged in
conduct whi ch restrai ned and coerced enpl oyees of Triple Ein violation of
Labor Code section 1153(a).® The Adninistrative Law Judge (ALJ) found t hat
UFWor gani zers had, on certain occasions, entered Triple Es fields in
excessi ve nunbers, entered wth persons who were not authorized uni on
representati ves, engaged i n unaut hori zed vi deot api ng of enpl oyees, and
refused to cease using bull horns to address enpl oyees when so requested by
the Enpl oyer. The ALJ concl uded nonet hel ess that none of the UFWs
conduct rose to a level of restraint and coercion sufficient to constitute
an unfair labor practice. The ALJ therefore recormended that the
conplaint be dismssed. Inits decision, the Board affirned the ALJ's
ruling that the UPWs conduct did not anount to unfair |abor practices

whi ch unlawful |y restrai ned or coerced enpl oyees

2 In the absence of regul ations governing post-certification access,
the Board has encouraged certified representati ves to seek the pern ssion
of the enpl oyer and/or an agreenent wth the enpl oyer regardi ng such
access. (QP. Mirphy Produce Gonpany, Inc. (1978) 4 AARB No. 106.) In
this instance, the UFWand Triple E entered into an agreenent governi ng
the tine and nanner in which the Uhion woul d take access, borrow ng from
the gui del i nes devel oped by the Board for pre-election organi zati onal
access. (Cal. Code Regs., Tit. 8, §20900.)

3 Wless otherwise indicated herein, all section references are to
the Galifornia Labor Code, section 1140 et seq.

23 ALRB N\b. 6 2.



in the exercise of their rights under the Agricultural Labor Relations
Act (ALRA). The Board therefore affirned the ALJ's dismssal of the
conplaint inits entirety.

Triple Es petition herein seeks an order fromthe Board
denyi ng access by the UFWand certai n naned i ndividual s for one year
commencing wth the start of the 1997 tonato harvest which nornal |y occurs
inearly Juy. The petition seeks to bar access on grounds that the
conduct of the UFWand naned organi zers in taking post-certification access

during the incidents litigated in Triple E supra, 23 ALRB Nb. 4, was

i nappropriate, disrespectful and unl awful under the Board s

regulations, Title 8 Gilifornia Gode of Regul ations, section 20900(e)
(3 (A.
D scussi on

The Board determined in QP. Mirphy Produce (., Inc.,
dba QP. Mirrphy & Sons (1978) 4 ALRB Nb. 106 that a certified

representative of agricultural enployees is conditionally entitled to enter
the enpl oyer's premses to discuss contract negotiations and to investigate
working conditions. (See also F & P Gowers Assn. v. Agricultural Labor
Relations Bd. (1985) 172 Cal.App.3d 1127 [218 Cal . Rotr. 736].) However,
the Board has not adopted any regul ati ons establishing an enf or cenent
nechani smto govern the conduct of union organi zers in taking post-
certification access. S nce the Board has no regul ati ons governi ng post -

certification access, the parties nust depend on

23 AARB Nb. 6 3.



exi sting case | aw precedents. Those cases nay not be read to grant
certified representatives an absol ute right of access. Rather, an enpl oyer
who deni es such access does so only at the risk of potentially violating
the Act. According to QP. Mirphy Produce ., Inc., dba QP. Mirphy &
Sons, supra, 4 ALRB No. 106, cited with approval in F & P Gowers Assn. v.
Agricultural Labor Relations Bd., supra, 172 Gal.App.3d 1127, an

enpl oyer's denial of a certified representative's request for post-
certification access can only be used as evidence of bad faith in the
context of an unfair |abor practice proceedi ng based on an alleged failure
of the overall duty to negotiate wth regards to a conprehensi ve

col | ective bargai ning agreenent, in violation of section 1153 (e) . In

F &P Gowers, supra, the court held that denial of post-certification
access may al so constitute interference wth enpl oyees' section 1152
rights, an independent violation of Labor Gode section 1153(a), if the
enpl oyer fails to denonstrate the availability of alternative neans by
which the certified representati ve may conmuni cate wth unit enpl oyees.

(Sunnyside Nursery, Inc. (1980) 6 ALRB No. 52.)

Section 20900 of the regulations (CGal. Gode Regs., tit. 8,
§20900) governs only "organi zational " or prepetition access, and therefore
its provisions for renedying violations of that regul ati on are not
applicable in a case invol ving post-certification access. (L &C
Harvesting, Inc. (1993) 19 ALRB No. 19; D Arrigo Brothers, Admn. Qder
No. 91-7; The Herb Farm
23 ALRB Nb. 6 4.



Admin. Qder No. 91-5.)* Since section 20900 does not provide a
nechani smfor filing a notion to bar unions or organi zers fromtaking
post-certification access, we wll dismss Triple Es petition as raising
no | egal |y cogni zabl e i ssue.®
GOER

It is hereby ordered that the Enpl oyer's petition to Bar the
UFWand Naned | ndi vi dual s From Taki ng Access be, and it hereby is,
di sm ssed.

DATED My 5, 1997

MCHAE. B STAGKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber

LINDA A FR QK Menber

TR CE J. HAREY, Menber

* I'n such circunstances, an enpl oyer nmay i nstead pursue
contractual or civil renedies. (Lab. Code 81165(a).)

> \% do not decide any of the other issues raised by the UFWas
grounds to dismss the petition, as it is unnecessary to do so.

23 ALRB Nb. 6 5.



CASE SUMVARY

Triple E Produce Corp. _ Case No. 97-PM1-M
(Ui ted FarmVerkers of America, 23 ALRB Nb. 6
AFL-A QO

In Uhited FarmVWrkers of Anrerica, AFL-Q O (Triple E Produce Gorp.) (1997)
23 ALRB No. 4, an unfair labor practice case, the Board deternmined that in
taki ng post-certification access to the Enpl oyer's fields, the UFWhad
entered the fields in excessive nunbers, entered wth persons who were not
aut hori zed uni on representatives, engaged i n unaut hori zed vi deot api ng of
enpl oyees, and refused to cease using bul | horns on the Enpl oyer's request.
However, concluding that none of the UFWs conduct rose to a | evel of
restraint and coercion sufficient to constitute an unfair |abor practice,
the Board dismssed the conplaint inits entirety.

Inthe present natter, the Enpl oyer filed a petition to bar access by the
UFWand certain naned individual s for a period of one year oh grounds that
in taking post-certification access during the incidents litigated in 23
ALRB No. 4, the Lhion and organi zers had viol ated section 20900(e) (5) (A
of the Board s regul ations. The Board concl uded that section 20900 governs
only "organi zational " or prepetition access, not post-certification access
(citing L & CHarvesting-, Inc. (1993) 19 ALRB Nb. 19; D Arrigo Brothers,
Admn. Oder No. 91-7; The Herb Farm Admin. Qder No. 91-5), and that
there were no other regul ations governing the conduct of union organi zers
in taking post-certification access. Finding that the provisions in
section 20900 for renedying violations of that regul ati on were not
applicable in a case involving post-certification access, the Board
dismssed the petition as raising no | egal |y cogni zabl e i ssue.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * *
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